
CAUTION: This sample language is for a hypothetical employer and may not apply to a given 
employer’s factual situation. The language is provided here for illustrative purposes only, and may 
not be used “as is” for any purpose. However, it may be used as a starting point to develop tailored 
documents that take into account an employer’s particular plan design, administrative choices, and 
risk tolerance. Any other use of this sample language is strictly prohibited. Nothing contained herein 
is to be considered as the rendering of legal advice for specific cases, and readers are responsible for 
obtaining such advice from their own legal counsel.  

Model Plan Document Provision:  Specifying order of use of employer and employee contributions; 
handling of rebates and other distributions from group insurance policy carriers.  

Notes: 

• Not applicable to plan assets resulting from overfunding of self-funded employer plan benefits. 
• Designed for ERISA plans. Not necessarily appropriate for governmental or church plans (HHS 

MLR rules can be more restrictive). 
• Assumes policyholder is the employer plan sponsor, not the plan or plan administrator. 
• Assumes insurance policy does not provide for different treatment (defers to terms of the 

insurance policy). 
• Does not distinguish between group health insurance or other group insurance (e.g., life or 

disability), but is limited to “group” insurance.  Other factors would likely require a different 
outcome with individual insurance policies issued under an employer plan. 

• Assumes a cafeteria plan is used allowing pre-tax employee contributions, no trust is used for 
funding, and employee contributions are handled in compliance with DOL Technical Release 92-
01 and related DOL guidance.  

• Sample provision is intentionally vague regarding the period of time over which the Employer’s 
contributions are to be accumulated for purposes of receiving first reimbursement.  The Plan 
Administrator will need to interpret that provision consistent with ERISA fiduciary rules. For 
relatively small distributions, this is not likely to be an issue. 

 
SAMPLE PLAN DOCUMENT TEXT 
Employee contributions; insurance premiums and carrier rebates, refunds and other distributions.  
The cost of benefits provided under the Plan will be funded in part by Employer1 contributions and in 
part by Employee contributions in an amount determined from time to time by the Employer. Employee 
contributions toward the cost of a particular benefit (whether or not an insured benefit) will be used in 
their entirety prior to using Employer contributions toward such cost.  Plan administrative expenses not 
included in the cost of a particular benefit shall be paid from any contributions remaining after the cost 
of benefits has been satisfied, first from available Employee contributions and then from Employer 
contributions.2  If the Employer advances contributions prior to receiving Employee contributions 
required for a particular payment, the Employer may be reimbursed from Employee contributions 
subsequently received for such benefits.  To the extent the benefits under this Plan are funded through 
the purchase of group insurance policies, the Employer will pay all applicable premiums when due from 
the general assets of the Employer (including employee contributions maintained as part of such general 
assets pursuant to U.S. Department of Labor Technical Release 92-01 and related guidance).   



Any distributions to the Employer from an insurer under a policy of group insurance (whether due to 
claims experience dividends, refunds, rebates, fee adjustments, demutualization, excess surplus or 
otherwise) shall be applied first to reimburse the Employer for its contributions toward the Plan 
(including any applicable administrative expenses authorized under the Plan). Except with respect to 
“MLR Rebates” as provided below, any amounts remaining after the Employer has been reimbursed its 
contributions shall be applied within three months of receipt to reduce future employee premiums or 
provide other benefit enhancements under the Plan as determined by the Plan Sponsor, unless 
otherwise provided in the group insurance contract.  To the extent any remaining amounts constitute 
rebates designated by the insurance carrier as made pursuant to Public Health Service Act §2718 (Title 
42 USC §300gg-18)(“MLR Rebates”), such amounts shall be used within three months of receipt to 
reduce participant premiums, pay refunds to current or former participants, or utilize the amounts for 
other permissible purposes, all pursuant to U.S. Department of Labor Technical Release 2011-04 or 
superseding guidance.    

The foregoing provisions shall apply in lieu of any other provisions of this Plan to the contrary, to the 
extent not prohibited by applicable law or regulation.  

 
Drafting Footnotes 
1 Alternatively can use Company, Plan Sponsor, etc. 
2 If the Plan authorizes use of plan assets for payment of administrative expenses allowed under ERISA, 
the Employer should be careful how it explains the use of employee contributions so that use is not 
limited to simply the premium or “premium equivalent” of a benefit apart from the associated 
administrative expenses.  It is not uncommon for employers to disclose what percentage of the actual cost the 
employer is paying. 

 

SAMPLE SPD TEXT 

• Assumes an SPD separate from the Plan Document is issued and includes a statement that the 
Plan Document controls in the event of any conflict or ambiguity of terms. Otherwise, the 
SAMPLE PLAN DOCUMENT TEXT should be used. 

Employees will be notified during enrollment of the amount of contributions the Employer determines 
each year that they will need to pay for any benefits under this Plan.  All employee contributions toward 
the funding of benefits will be used prior to using Employer contributions.   

If the Employer receives a distribution from a group insurance policy (for example, claims experience 
dividends, refunds, etc.), those funds will first be used to reimburse the Employer for its contributions 
toward the Plan , and any  remaining amounts will be applied within three months of receipt to reduce  
employee premiums, issue refunds, or for other purposes under the Plan and consistent with applicable 
law.  


